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July 30, 2001

Edith Binford

Utility Specialist

Public Utilities Commission of Ohio

180 East Broad Street

Columbus, OH 43215

Dear Ms. Binford:

Thank you for your prompt responses to our concerns regarding recording and verifying the complete conversation that constitutes a verbal contract consummated by telephone in the state of Ohio. Marketers in Ohio perform such audio recordings as a matter of course and it is considered standard business practice. 

Marketers have made significant investments to comply with Commission Rule 4901:1-21-06 which provide that a supplier must be able to verify a customer's enrollment by producing a signed contract, an audio tape of the customer's enrollment that comports with the telephonic enrollment rule, or an Internet verification.  Marketers understand that all of the items specified in 4901:1-21-06 (C)(2)(a) must be kept for one year after the contract with the customer expires (i.e., a 2-year contract must be kept for 3 years). 

In this regard the entire enrollment call must comply with the Commission's rules and all elements of the conversation that deal directly with the customer's choice to enroll with the marketer are generally recorded and maintained.  This means that all elements of a valid verbal contract, normally done by independent verification, are recorded in full and maintained to ensure that marketers are protected against unfounded claims, and consumers are protected against slamming or other unethical practices. Clearly, the requirement to audio record a complete conversation stems from the need to protect customers.  NEM asserts that recording all the elements of the verbal contract and the customer's understanding of such by third-party verification satisfies such a standard.

However, it is also understood that additional information that may have nothing to do with the customer's understanding of the verbal contract does not need to be recorded and kept. Additionally, calls in which customers do not enroll are likewise not recorded or kept. 

As mentioned in my prior communications recording all outbound telephone calls would cost hundreds of thousands of dollars in initial investments per company and tens of thousands of dollars per day per person calling.  It is unfair to impose a new regulatory requirement retroactively on gas marketers who have already invested in systems to comply Commission Rule 4901:1-21-06 for enrollment of electric customers and who are operating on thin margins.  There is no legal or policy reason that gas marketers should be subject to more burdensome requirements than electric marketers with respect to customer enrollment.

Additional investments of this magnitude could put marketers out of business and pose significant barriers to new market entries. At a minimum, due process and proper administrative procedures would argue in favor of issuing a formal notice of proposed rulemaking and performing a formal cost benefit analysis prior to imposing such a new regulatory standard.

I am advised that this new regulatory requirement has no precedent anywhere else in the country, and if marketers could stay in business to recover these costs it would mean significant increases in the cost of energy services to Ohio consumers. 

Thank you again for your prompt response to this important matter.

Sincerely,

Craig G. Goodman, Esq.
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